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Derivatives: Introduction and Legislation in the 114th Congress

Summary

Derivatives are financial instrumefiasuthaat come
optijaonsdwa.p sA derivative 1s a contract that derive
a designated point in timygsitThe¢ demmovdiiyeg maythbd
interest rate, or some other asset.

Derivatives played a role in tThhee n2nloh& tfoirmeadn c i al
buildup of der i vliaatrigwel sy plonsr¢echgeoolnist @i ke d

many major financial 1ins.tiRastsiiobklsnyoiwmht ee xHaeasiptd e foif n
such losses was the insurance giant American Int
from selddfigulctr edwapatubbutmetdgkeyeadr fmant assistan
OTC derivativesF,r apdaki br St ne ¢ he RODddm Acntd Cons umer

( Do-HdankP.Ac.2 03l lwere ltat@adead llyi rat her than cleared
clearinghouse, and no reporting trail existed, W
web of exposures to large derivatives |l osses.

The WHoaddk Act aitthed et podddryessoncerns by bringin
regulatory framework based on that of the future
Commodity Futures Tr aSed auraGtoeydntisswsalipogno (eCqgFuliCt)i.e s o
nardbawedli criendexes were placed under the jurisdi
Commi ssionif SECmi wat hfr amewor k.

Broadl sFralblkdd ncluded. flitver engyiore ¢ etf loe ms

l. clearing of certain sewapsiHempgonghod clearingl
mar gin,t @orcawvwsrth accumul ating [ osses:;

2. trading of certain wsawa pesx eocnu taimo ne kfeahctaim/@eti yo r
trading platform), with the aim of increasin:g

3. reporting of all s waps rterpfafisBiRicotciyoenast et oa na s wa |
audit trail and more market data for regul at

4. registration of swpprdecaealpastands mhject smwgptl
regulatory oversight; and

5. establishment of margin and eppithhtrequire me
remai n uPnacrlaelalreeld .pr o v i ssicocnwraiwteyde sevapst ed for
under the SEC.

I n thltéonlgléeewsb,ﬁzhls have ,beaennd itnwor ohdauvcee dbe en enac't
ot her lempabttmirigm, as pe cttisloaorfg eslwa fprsto enmerdioud gh
Fra@ke of t h,e oprriogHi.msRi.lomhs8td ahc tPe . .-9 AH1 R, 2 2

re moved a requir eFrmeanntk atdhdaetd fionmr eDogdnd -b e gad a$§ PRs in
and CFAIfor any expenses arisrneguestom dr tmagrakkedtonda
parallel SEReppobes s ooh ,H.oRr.1 RludmlaZd B .cli ad1 1 4
11/H. R. ,2r029t ed ancextaeapmnioarporate affiliates of
dubbecednt ralizedt drcelhesaurdiynegu adhmt a¢gieng requirements.

The House has HaR.s et2iPwlcwd da badbhppmgeriations to ca
t he Co nbhxocdhiatnyg e ;/ Acl. §§ClE.A)ga pr obbkisst orically s
recgedvery fThe SYemase Committee on Agricultu

up and order §d ©Owhlibkeh rwomo ndteeaadit hori ze such a
as making other.SchamdddR. two2ull®dec hCHEnh di fy t he

h a
r e
pp
de
who 1is a f-rnealnecviaanlt efnotri tdyet er mi n+bhgt whloe mbsktl ¢
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in di fHf. eRr. e a2 X 8Wa2dwluAidn substantiablrpaddant heal
finibtoiman fad fdteo haeldlgoiwn ganticipated, as well as cu
creasing the numsbheerd foofs spwaspist iqouna 1liifnyiitnsg ar e gi s
quirnremendtshe H. Rur.880VB{7 kAI6G6M contain provisio
dify the deadlimes if du a(lbcraopkitetaasle stffor odne pao sfiutt ur es
mporarily makes up mhegdnffeyseamcacdfwmmeias ufdic
an 6:00 p. m. on the following business day.

R. (2b2u8t9 . nQt91 Acludes measures t hmanewfoiutl da nalcy sia
the CFTC .HnRr u(2b2uth® kniodwpoku7thaln dat e t hat , startimnog
om enactment, the swaps regulatory requirement
st be considered comparamllestso wthiea Sds di«€f at he Un
]l finding that any ‘orfe qtuhiorseemefnotrse iwgenr ej unroits dciocntpiao
quirements
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Background

Derivatives are financial instrumefigasutdhaasat

optijaonsdwa Asderivative 1s a contract that derives

a designated point in time. The derivative
interest aotalheers e br Bpermiecveast i fvlewsct hut v graastsessh eosrun d e
expected future prices change, and neither

own the underlying asset.

Many firms wuse derivatives to manage 11sk.
incrensthe price of a commodity that 1t wuses

gai value 1if the price of the commodity rises.
was a derivatives positioneddak¢entbybiBgufekwedfuneAi
price in 2008 even as energy prices r1eached

can pr ot e catn db ussoimmeetsisneess) (tfhreoimr ucnufsatvoomearbsl e pri ce

Ot hers use derivadtitviesgtonswhkikchprwdy tprbyed will
adds liquidi+spetol aher mankstime risks that
observers believe that the growth of speculat:i
mar ket idamsdt aabpwhit tiodtahsey s ar gue that such speculat
more liquid derivatives mar.kets are more efficie
Al t hough tdreardivmmg ilvaess its origins in agriculture,
financial variables,esakdnges natespdestdak epr,i dog
creditworthingsas ofLO¥WdH The smerket is measured i
trillions of dollars, and billions of contracts

Figure 1.Over-the -Counter ( OTC ) Contracts by Underl ying Interest
(December2015)

Interest rate 79%

Foreign currency 13%

/ Unallocated 4%

Credit swaps 3%
Equity 1%

Commodities 0.3%

Source: Bank for International Settlements I@.
Note: Figure @scribes global OT derivatives market as @ecember30,2015
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Growth in derivatives markets was2@&Pphascvel bet w
crisis, with some retrenchment after 2008. Fr om
derivatives contracts traded on exchanges, such
total contraci#tcdhcecdsuntded (@Q@QTEWehapwvBTgt % and 522 %,
respedtoil leowlwyy.ng the 2008 financial crisis, the t
globally fell by 2a0bGkwS8d D8 &%e k¢ we2®m08J umet t hen cr
Over the foophobatticatmmbs voutstandi nhga vfeorf aOTlCe nd e r i
from $684 trildtiddm3astrdfll ivme’addb&olimet Bdr €& 1§
trillion as offTDecémbprha8d,beddSstimulated partl
derivatgvewchamgld mOT @t tahre st¥hrnimsdii ng derivatives o
exchanges 1s atsedessodapagrmwmedang ht hat all ows eco
redundant derivative trades to be semmitnated ear
postion. Tradegrempexlsmasreinmgilnoduses has contribute
in noti Ofal hWddoue gll obal s wapsr azbassi wltegcs. @30 ,0 hit e
20]J]5illustrating the predoomirnapgad.tafl tfirmdn oinals i
The financial crisis led to intense debate about
had contributed to structural instability in the
t he cri ¢ hseu baprdec tgitdiel Ildebate, edwe anomabjedrh snfda ctthaers b
severe mawhdéd¢cr it wamov,d swieixaqplod umets be arnedadily quan
exacerbated panic and uncertainty aboutsthe true
contributing to thdSdadlebzaitng oftdpenes da RO mOFfkehes.
DodFdr ank Wall Street ReforllﬂodFﬂrdaerd’nALcu-ﬂnQbﬂlProtect
which required that risk exposures of major fina
minimi zing the s htoecnk sthoo utlhdea Bftidhtlia afolksaiolmesdy st o
ensurleadghaat vati ves bewesubg Henaakiatdedfakmsed by
post margin, or cash, 1onsecsacdoomtdetrovpayveter p

Whet hesfFrBmkd has been effective 1in lowering
financial systenfs dreebmatiens Ian saudbdjietfcirtam,k hame

strouc
argu

imposed costs that affect the dhmpetrictpdoste ned s c a8

s o met hoefs e adse btahteeys erleelcetgeeds t at i ve plomgsalks in
affetchraeggml atioasof derivatiyv

1 See Bank for International Settlements (BISiptistical Release: OTC Derivatives Statistics atBedember 201,1
May 2012. Total notional values fell from $684 trillion in June 2008 to $592 trillion in December 2008, representing a
decline of 13%, before increasing again to $648 trillion by December 2011. For additional detailstve-owanter

(OTC) derivativesna r ket trends over t ihig/wwsbisergpiblok ' hyl205.pdh rt on p.

2 See Bank for International Settlemer@satistical Release: OTC Derivatives Statistics atBedembe2011,
published May 2012. For additional details on OTC derivatives market trends over time, please see their chart on page
2, available ahttp://www.bis.orgpubliotc_hy1205.pdf

3 See Bank forrternational SettlementStatistical Release: OTC Derivatives Statistics atdumae 2015published
November 2015, p. 2, availabletdtp://www.bis.orgpubliotc_hy1511.pdf

4 See Bank for Interrimnal SettlementsStatistical Release: G Derivatives Statistics at eddlecembel015,
published May 2016, p. 2, availablehdtp://www.bis.org/publ/otc_hy1605.pdf

5 See Bank for International $lements Statistical Release: G Derivatives Statistics at efidecembe015,
published May 2016, p. 2.

6 Bank for International Settlemen®tatistical Release: OTC Derivatives Statistics at&umte 2015published
November 2015.

t he

" For a broad looktacauses of the financial crisis, including derivatives, see, forexainplene s Cr ot ty, “Struct u

Causes of the Global Financial Crisis: A CanbidgeiJeumal As s
of Economicsvol. 33, no. 4 (2009),p 563-580, athttp://cje.oxfordjournals.orgbntentB3/4/563.full.pdf+html
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Market Structure and Regulati

Prior to pasBrmngrk ofottthree sDoadndd options were trade
wler savsaps were Af nadedsiOd@anny ratgort ebeunye notro dietlyl a ¢ om
onsadt a predeaefrmidiardhdio priiseera contract that gives
pti omot btuhte obliganiemsetoobuyoommodelly at a fut
redet pr mftweaepdsgee ner al ly agmed wontparhetweto exchan
as h ofvleorwsse t o p ctAil wch e wghs,,afhult wppeds ons operate dif
hggneantl yomewhat fungible in the sense that si
chieweemg]l baynioym gf't lme

Prior aalbkdd swaps (also called OT@&@hdeeavatives)
futures and optioGGeommedict yceBwtl ut € d Chglpodriheg Co mmi
t hSeecurities and ESE)iTahneg er e@ounhmitsosriyo nlFa(mdskc ape s in
broadly i)LUXgHeladaw.d i n

® ~+ 0T O

Figure 2.Regulatory Oversight of Deriv atives Under the Dodd -Frank Act

e Market Regulator: Oversees “swaps,”
futures, some options

* Market Regulator: Oversees “security
based swaps,” equity options

Ban k e Safety & Soundness of Banks,
Regulators Including derivatives exposure

Source: CongressionaResearctService CRS.
Notes: CFTC = Commodity Futures Trading Commission; SEC = Securities and Exchange

Commission.
Futures contracts have long been tstaoddkd oprt ioxmsha
have thbmaadm dexchanges under the SEC. SEC and CFTC
generally similar: federal law requires both sec
enforce rules to ensure fabdiandnorddoky rodi dg
classes of market professionals, as well as the
a federal agegmcy toorr ydDasteglafoinz priem. and trading v
publicl yona vagielhaabll € r e gul at ors may amend exchange
rule chamhfeEL. taBaFtThC have their own enforcement p

8 Federal securities and commodities laws permit the regulatory agencies to delegate registtatévtain other
functions to private groups, called setgulatory organizations (SROs). In securities, the major SRO is the Financial
Industry Regulatory Authority. In futures, it is the National Futures Association.
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Exchanges are centralized machkhemestwhgetbebuyiTngde
wantuyx,0 dbr take/ anpkwhnog bpeonseiftiitoni f( prices of the ¢
ri—sienteract with those swhar twSahnotr ttso bseenlelf,i to rwhgeon sp
ommodi ty oerabasstswete nf atlhlo.s eD on ¢ hetarhod emma daen dandong
riacrecee ported throughout Khdcwe sdeanmyt. r alent st haer ¢O Trla dmea r k
ilaterally, typicall yPrbieotrweteana Baddd€a mar kand an e
enehatld yrequirement tshatort heevepr itchee, ehxhids tteenrce o f
e disclosed to a )dXWwHhotwer thebtedét v€keomeprlebhiaoage
raded and OTC derivatives

—“+ o0 ToT O

Figure 3. Exchange-Traded vs. OTC Derivatives
Exchange Markets OTC Markets

Clearing Swap
House Dealer

Long Short  Llong Short
Traders Traders Traders Traders

Exchange
e

Source: CRS.

atives can be volatile contracts character:i
g gains and lossekhadaetawlhghtt hderssudthefexchd
gipaa ttyh icr ®dBaurti nt ghheo wsres.do w d o e &k tkeac hearingh
e that it can meadeptmdobhigasyehnsesim €Femnanr g
teral. Befloamrg tahned tdrbapdoes,i tbroat the rtshiet i al mar gi
l earinghoulsoes steosa.t olvhheen pondeafiebch trading d
merdkedr taon dnatrhkoeste who have 1l ost money (beca
must post addrifewmanehtmangrd opcolylead t hose |1
t he next tprraoddiensgk s emwasrigoism. aclablde rs must make
e i l osses 1 mmacyd icaltcest ay addourotrs sithhdaciom sb whlear t r a d i
e next day. The effeatbafltdhaepmar gangeysp
l1d damage t he .tlleiasr icnegrhtoauisnel yi np ocsassieb loef td
of money trading on tahseo-gfou tbuarseiss .e x change
ah
ri

5B 850508 5B 0
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ce Hyg, i s hemandge ofnl o chre (eoxrc healde ctthreonn iics mseetnw o
cl nghanmts e,e swhifhegmpgwce)ldXyYKBabboewn in

The OTC mar kot t has rd)gdX¥dibnicd eu doeést wloerak eafs rat her

n a centralized exchange. Firms that act as d
ititommgkanmdoney on the volume of trading by c
de . The dealer absortdsmfmadhét ¢cnsdomeri fkcoef ¢t he
ler default. The OTC emmbehrk at af hi a-smzmbsateint udtoi noinnsa t e
HPMorgan Chase, Goldman Sachs, Citigroup, anoc
lpatior t drtameéks disad § motntalalcdcso IrleaqtueirraBh e or mar gi
ernational Swaps ,atnrda MDeepgbrbatp ved Westocpmd dtoinc

(—fb-cmt—fooc‘rfﬂﬂo@ﬁi—t.U
=
[¢)]

'_‘BVJQ-'_"U""
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for use of collateralSibad tFlwoeamlko dAddctgrmrswesgudol unt
required the posting tolfarnneactlgeianr efdo rb yO TaC cdleerairviantgihv

Derivatives 1n the Financial

Little eoanashtowwtusthe relative impPohaanbevefbeha pri
forward as20€8mnancofiltkeisis, 1inHolwmediiemrg t he 1 ol ¢
deri vealteipvlelsyed some role in transmitting financi
mar ket to market. S¢vanateampycbe ompdecanveaetd: ve

X &RPSOM[LWA he peak of the housing boom, home m
packaged, repackaged, and repackaged again 11
many of which incorporated derivatives to 1 n¢
r antgis . As mortgage |l osses began to grow, no o
value of these securities was. As a result, t
and other holders of thmridnet esrebcaumrki tlieensd ibnegc a me
sl owerd atthiem gciot i ons for panic.

X 2SDFLW\ addition

to the complexity of structur
nature of derivatives markets is to create a
range of markets and firms. Fears about 1insol
mstitutions were amplified by the knowledge
to derivati vedse fcaamuntt eorfp aar tsiiensgl e derivatives

potential to trigger cascading losses througtl
infor mat i oxn eanbto wtr tdhiester i bution of such poten
available, especially where unregulated OTC «

X /HYHUD®WHt h2e0 OpOoisht6 wrad st environment, many marke
participants sought to booosft liemwersatgme nt r et urt
suppl ementin their ownBeanpaulsle | d ewr it ha tdiewe s or
trading is done on mar gin, a relatively small
large returfhgoyr tlos 1l osses in U.S. mortgage
imto much greater losses throughout the globa

X ([FHVVLYH 6SFhFeXODBMWLROY factors combined to produ
losses at a number of systemically important
speculative der iovdaatempvlden sipse sintcico gd .a nA g@aner i c a
Internat iMIna |whGircahl dsiool nds bo f -ddeoflalualrts siwna pcsr e d it
and hbaed rteos cued by tphreec vgoopate s nment os s Asmst o
AI’@%counttehraptarctoiuelsd have e xabcaelr bfaitneadn ctihacl d o wn
spi't al

g
0
h

The Financial Cr i'ciosn cllnugdueidr yt hCaotmndiesrsiivoant i ves ¢ on
financial c¢risis 1 n -dehfracuel tmasjwarp swawyesr.e Fiinrssttr,u ncerne

9 SeeCRS Report R4017&auses of the Financial Crisiby Mark Jickling

10 See CRS Report R40438ederal Government Assistance for American International Group (AiGBaird Webel
(out-of-print report; availabléo congressional clienfsom the author upon request).

11 The Financial Crimes Inquiry Commission was established in 2009 as part of the Fraud Enforcement and Recovery
Act (PL. 111-21) to examine the financial crisis in the United States. ciimemission wasomposeaf a 10-member

panel of private citizens with experience in such areas as housing, economics, finance, market regulation, banking, and
consumer protection. Themmission issued its final report in January 208deFinancial Crimesriquiry
CommissionFinancial Crisis Inquiry Report: Final Report of the National Commission on the Causes of the Financial
and Economic Crisis in the United Statdanuary 2011, ppxiv-xxv.
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tization ofbmokéedagesunntdi merapgdgen the su
onddedonul t swaps were ceeethutalalnzededtbdrt
BYO,n sor financial instruments that served
eduri Thea@pPOs fied the 1losses from the co
a owing multipletboptrsesadntthlkee | 93 me ss ec
d hf, r bannccei at lh es yhsotuessm.ng boom ended, d
crisis due to (1) concerns that 1o
es throughout the global financial
0 all size dffrtilhvatderisvdatrianses c
c y 1, mpvddii to denctt 1 fyi madndceida It oi musntcietr u
ancial markets.

- o <
——

T
1
n

se 1llustrates two aspects of OTC mark
risnt ,a mar ket with mandatory clearing and margi:i
st initial margin wescotveengpgot emdd ailbilistsyst ha
n out of money ldoenrgi vimatfliogteeswinls ® .smazs s i o 1t s

o =D & 00 0T e o0 e 0
=
-
(¢]
-

"“’U’TJ»H’UU‘OOO“’CT‘BQCT‘U)

cond, because most OTC contracts weerrealnot 71 epo
searnvde t he Treasury lacked information in the ¢
Al G and the size DY &tmormg mapkesturpsrtlUacpant
stribution of potential derivatives losses f1
at exacferdbdigaferdgrtehddi t markets during the peak

r—rQ_e—r;Um
5 =0 0O 0

$
0
0
e basic tiheame ndf dremiprngpo stahlEsr Diank dtAcet was t o

anpe OTC market to afct a dno dmd nilidnie eptahret i ecxucl haarn g et
ve bilateral OTCpswapsclbétenregd bOyganthatrdon. C

reduce counterparty risk and boarcmrewiseg taasntssp aadam
associated with a clearing regime that requires

5o 0
® s

Firms that use derivef itwmekse tpoo sh e d gheesbatphpantseismsee vrei s
direftdma underlying market. Such commercial bus
posting margin would. NNmdvemnmcti hd mowfermemrikcae dgi fgrr
ultimately exempted f rtorma dtihneg crienqauti h-fegnBrantit dsAe Kk ¢ h a n

However, the question of which firtrhse tsghignugl d be r
up c amstigafrogriermaainnsi s sue addr elsesgeids liant iSbonmei no ft hteh el 1
Congress.

Dod-Hr ank Ref or ms

The WHNFadkdiAcetri vatives reforms were broadly aimed
a regulatory regime more c¢closel yFmraasdedebdl ifnigr et hat
broademegusrfor swaps,. with certain exceptions

Firsmost swaps are required to be cleared throug
margin to cover any potSadgnrntlhdsadssorwapse quheygdatdec
be traded on an ekichanglleotrr admsawapham@&en mi oal [ ac
(SEF)with the go4kadf pndthepobphgcpreéransparency. 1
which one counterparty is a mnonfinancial firm (e
subject to t hcehsaett gcal diamr g nrgE lpiniddh elme n wva ps must be r
a databaswamr addea SaRtpdo sgietgoarlyat or s a clearer pict
Fou,r tthi nanci al firms that trade swapseheavily mu
l attefri rinfisadhes waps r e lsamtaepd sloepna feorec us wt pse pyr & 8§ ci pa
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(MSPsas to promote more regulat oFriyf tohvwearpssi g hhta to f
remain uncleared, or OTC, qareemebhjsescstsetobmat @genr
prevent large uncollateralized exposures from ac

Five Major Dodd -Frank Swaps Reforms
Clearing most swaps through clearinghouses, with margin posted as potential losses grow
Trading swaps on exchanges or svegecution facilities rather than privately between two parties.
Reporting all swap trades to a data repository.

Requiring entities that heavily trade swaps to register withCFTC or the SEC as swap dealers or
major swap participants.

X X X X

X  Subjecting swapbat remain uncleared to margin and capital requirements set by regulators.

Cleari iAigaaRdguirements

The Hoaddk Act requires that most derivatives ¢coOI
OTC market be cleared daemd timaded soen peaxcdlmant ge sn.o wl
ost mergomer potential 1 os s e sHoawe vtdhee, ya catc cduoneusl a t
ortequitederivatives contract-FrankbActrpdedumas t
ome dernvaacwveswcbl still, bbtuttgadatdsineghtaOdCs
owers to obtain informadbpmponsebmuatgihesaddenpvansn
equirements on them. The CFTC and the SEC have
ml ement these provisions.

d
E

e o B = Bl o]

learing Requirement

tle VIIFodnkhActDoddeates largelyagamgllel clea
quirements fobasowdpswaphsb sscedcwmrimsy are defined
rther clarafidedhby SERei @FFTCGtoiimt 743 eanadkd mgs t
earing anmdddmghargai,oementwhi €brthewa@FTC has j
ction 763 creates largelas eod,osawvedrpeswhd € qiu it th e m S 1E«
shanitCuyr.tr ent1%of abwap t rtahnes alkntiitnoends eSatnaetde s

rough derivafsiwifd:nbsctl«:)zfritlhlghclhgasred-rattrmnasmd:tion
eddeiftaul t § wegipss eu f bforud molf5 ali h 08%aps

a s wa pb aosre dsi ssamdanpietct t o t he, ci k aFrriaongkd rAecqqu i r e me 1
kes it unlawfult Ksowa pp aorrtbisesese dt ros tegnpt eurn lienstso t h e
s been s ubmiAstveadp fooreb scebewdarpiitmygy become subject

=8 = & TB5wnoe ™= 4 A
= e o0 s o

o

2Commodity Futures Trading Commission (CFTC) and Securitie:
Definition ofBdSewdp$wap,SeBaasmddt SSweacpu rAigtrye e me nt -BasedMi x ed Swaps
Swap Agreement RederalRegisted8208, August’13, 2072, http://www.cftc.goviicmigroups/
public/@Irfederalregistedocumentdile/201218003a.pdf

13§723 of theDodd-Frank Wall Street Reform and Consumer Protection Act (Efdak Act;P.L. 112203 (codified

at 7 U.S.C. 82).

14 8763(a) of the DoddFrank Act (codified at 15 U.S.@878aet seq).

15C F T CTestimfony of CFTC Chairman Timothy G. Massad before the U.S. House Committee on Financial Services,
Washington, DC ” ™"ICang., *sess., December 8, 2015 hétp://www.cftc.govPressRoon8peechesTestimony/
opamassaa6.

16 |bid.
17§723(a)(3) of the Dodffrank Act (codified at 7 U.S.C. §2(h)(1)) (swaps); §763(a) of the Baedk Act €odified
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clearing irne qtuw.Of Fewmeynst the agency of jurisdiction
ongoing revieuwndidijrutrhies dpircotdivocnt st o det er mi ne wheth
s e c ubraisteyd s wap, group, or class of such contract
requi rSeemegmds wap obrasseedc usrwatpy may become subject t
requirement twpohheulbhilsoponthe SEC.

Foll owing s ubmi stshieo nCFToC tahnadv atgh®efl cSdRa(y s t o det er mi
the swapsbosedesxwaps yare subject to the clearing
organization agr ene smatkoi nagn tehxatte ndseitoenr.miWhaet i on, t h
the foll owing:

(I) The existence of significant outstanding notional exposures, trading liquidity, and
adequate pricing data

(I The availability of rule framework, capacity, operational expegrskresources, and
credit support infrastructure to clear the contract on terms consistent with material terms
and trading conventions on which the contract is then traded

(1) The effect on the mitigation of systemic risk
(IV) The effect on compeiin, including appropriate fees and charges

(V) The existence of reasonable legal certainty in the event of the insolvency of the relevant
derivatives clearing organization or 1 or more of its clearing members with regard to the
treatment of customemnd swap counterparty positions, funds, and property.

In the process of makingathowmeerdquermdntaoi ahbowt
to comment on whether the clearing requirement s

Wi th cert aifno re xecxeafmiepplaef s t he counterp-aseres qualif
exceftsikFenntls ec pEx Bal eowvgunterparties -hbosesdvapwapand
t haet raerquired to be clearecidtomuretxcham@getwd atth e etdr a
executiof facilities.

Exchalhrgaedi ng Requirement

With certain excepbavad, swawppsthad scdeawsdquyired
e executed on a regulated exchangetahesrwanp a r ad
xecution facilibagpedSEWpporx@cudc¢dcwmni ftpcility (SI
ermit multiple marketngabitdsiprndfifdemwmns tmade by
articipantAs iof tthhee feancd loift ytt he firs« aqeammar of
r erdeiltat ed s waps welroebiatdrlayd @ dnso m f S [g¥-a sfsi gnwrtei otnhaal t
a

isncreaxmed he paskraaghek of Dodd

at 15 U.S.C. 8878at seq)(securitybased swaps).
18 Section 723(a)(3) of the Doeferank Act (codified at 7 U.S.C. §2(h)(2)) (swaps); Section 763(a) of the-Brak
Act (codified at 15 U.S.C. §78%# seq)(securitybased swaps).

19 bid. Similarconsiderations were mandated by the Sepassed version of the bill, but those considerations were to

be applied to the agencies’” rulemakings to identify other
requirement that had not bearbsitted to the agency. §723(a)lR. 4173(as passed by the Senate).

20 8723(a)(3) of the Dod#frank Act (codified at 7 U.S.C. §2(h)(8)); §763(a) of the DEdank Act (codified 815

U.S.C. 8§8aet seq)(securitybased swaps).

2! International Swaps and Derivatives Association, I8eapsinfo First Quarter 2015 RevigMpril 2015, at
https://www?2.isda.org/
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The goal of the “toapdioagwonnedgmmpae ment ransparency i
mar K%Bte.cause the old OTC market was notably opagq:
available only towkdaael drsni tsewapsn d¢thsetiamars [ ity
or rate. The expectation is that as price 1inforn
will produce narrower spreads by lowering prices

SEFs and SBSEFs must cemphyiwiltl #Addtvhmwdgrhi of tdher
thepssred narpl somewhat 1less prescripitn vehutbhlainc t he r
customers ar e tahlel onveewd ttroa dtirnagd ef,aci l i ties have re,;
responsibohidt whatfappbepgd to OTC trading desks i
SEFs and SBSEFs must

X

establish and enforce rules to prevent tradirt
access to the trading facility;

ensure that swap conteattcd smamiepwmbdt remdi [ y s 1
monitor trading to prevent manipulation, pri
underlying cash market;

set position 1l1imits,;

maintain adequate financial and managerial 1 ¢

i
against operational risk;

maindamimudit trail of all transactions ;

x

publish timely dat on prices and trading Vol

a
adopt emergency rules governing liquidation ¢
1

e
well as trading halts; and
X employ a chief compliance pdift cteo, who will s
regulators.
During cons i dferraantki,om ocfe nDaodd issue of debate wa:
OTC derivatives trading platforms and mechanis ms
regul at oBeyf areed rmo®dkdC t r a dciensg rparmagcetd from i1individu
negotiations to electronic systems accessible to
SEFs were too much like exchanges, the existing
monopol i zZHeo wteyveed§ hlghe¢efinition were too vague or
mi ght remain opaque.
The bill reported bBpushagScnadmiiBbtahkas AEFHLI ned

afan electronic ttadideg-amdspomt¥ibmpgemay.

refer ntee Hlmans parency does mnot appear 1in the fi
concerns that such a requirement was not compat:Hi
intermediaries, such asgimanenmydymaltsere fewapt boowkeecs

228723 of the Doddrrank Act few 85h(e) of the Commodity Exchange Act to be codified after 7 U.S.)87b

23 Only eligible contract participants will be able to trade on swaps execution facilities and seaseityswaps
execution facilities.

248720 ofS. 3217 111" Cong., as reported by the Senate Committee on Banking, Housing, and Urban Affairs, April
15, 2010.

258720 of the DoddFrank Act,P.L. 111203
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As 1s the case with tFirea nckl eparroi vnigd erse qeuxi er eepnteinot n, s
trading mandafSeEBrl fS BiSoE Fe xmeahkaensgea s wap available
may be traded OTE. thsswa pgelxedneatit nlgeimsi xseempt fr om

t he e xtcrhaadnigneg requirement

SEFs will-tpandei ¢e i petehter aanbsiplairteyncfyor all mar ket
quoted prices—bedfo@rt) trmamdasctihgal mhuswabps ¢thea
available fi9EBEnhdad3ngtoadas that ar®®Prbkeehdw t he
transparency requirementsusweid ltmodeappdy ¢ontid
available ai9EFtrading on

Endls erc pExi on

Dto

Sections 723 a-hdadk3Aof phevDdddexceptions to th
swaps anbaseduswapys when one of theé)sconvont ear part:i
financi(a2l)sensihg;the transaction to he(d3g)e or mit
notifies théhawlietvagenargaelnlcy meets i1its financial
enteringlientrefmMpasmsvhasobeen widehleynuseefrerred t o
excepertamse it appliiens watilcthetts tt o atfnsostotan o @ § par t )
financi®1 entity.

Afi nancifwlr amtei purposes of this sedtaisend isswade fir
dealnMSP, a ma ji ¢hiya sseedc usrwap participant, commodity p
benefit plan, or person predominantly engaged 1in
ar finan®Talilihusatatatre, a prime exdmphacofilan e
entity but that may engage iitnu ssiwmess twaullid gbea sam
that regularly trades in fuel derivatfves to off

a
=
oo B5 A 08

e Dotdlidea clk ,Ael i gabitaclaswngumtser pfifinafddingteffil
entities predominantly engaged in providing fi
manufactured g’ojoadse mgagehei mp-bsawaepds sowra psse cuunrdietry t
conditiofnf itthisaat eohe ba hal f of t heex cpeeprtsacond [agsu aalni f
agent, uses the swap to hedge or mitigate the
t h person that "Eimonchnalfioanmictidadsy cwihait lganndd o n t

26 Block trades are very large securities transactions, which would be expected to move prices if they were executed on
a public exchange. Securities marketsendgveloped a number of mechanisms to match large buyers and sellers

without revealing the size of the deal to the public markets, which would raise the cost of the transaction to the block
traders. These mechanisms include the upstairs market and deskwloere block trades can be negotiated out of the
public eye.

278723(a)(3) of the DodfFrank Act (codified at 7 U.S.C. §2(h)(7)) (swaps); §763(a) of the Baddk Act (codified
at 15 U.S.C. 8878at seg)(securitybased swaps).
28 |bid.

29 8723(a)(3) othe DoddFrank Act (codified at 7 U.S.C. 82(h)(7)) (swaps); §763(a) of the Bwddk Act (codified
at 15 U.S.C. 8878at seq) (securitybased swaps) (pp. 822 and 1060).

%Ben Protess, “In New Rules to ShinecelpitghoaBookikYTiees i vati ves,

Blog, July 10, 2012, dtttp://dealbook.nytimes.co@01207/10/in-newrulesto-shinelight-on-derivativesregulators
alscallow-exceptions/

31 Affiliates of persons qualifying for the endser exception are not eligible to engage in swaps or sebassd

swaps on the behalf of qualifying persons if the affiliate is a swap dealer, séasdy swap dealer, major swap
participant, major securitpased swap participant, company that would be an investment company under §3 of the
Investment Company Act of 1940 but for the exceptions provided in subparagraphs (c)(1) or (c)(7) of that Section (1
U.S.C. 880&3), commodity pool, or bank holding company with over $50 billion in consolidated assets. §723(a)(3) of
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whose primary business 1is hwsdaghsnagy tghuea lciofnymefrocri atl
enuWsexception

Flnally, the act allows regulators to exclude de
redit tuhni$oln0s bwil 1 i on or less in assets from the
ma | 1

financial entities (-sexcepumadkd]| banks) to

To qualify fbromhehexckpaiomg reheaiaemonfinancia
entity (or, 1mna sfoimea md irmcdunnssttfadnitchessft ileexstc ef potri ot nh e

The swaps engaged in by the entity must be for t
risk. Accor dd nfgi tdoelftitneilndg E@hee pmadonent ity will be
engaging in a swap to hedge or mitigate 1ts own
circumstances
X First, the swap must meet on(elb)ef the followirt
economically appropriate to the (r2¢)duction of
qualify as a bona fide hedge for purposes of
unde Commedity EXEMWNE.nlge7B4f3q)fal i fy for
hedging teeatFmanncuall Accounting Standards B
Standards Codification Topic 815, Derivative s
Statement No. 133) or Governmental Accounting
Accounting and Financisatlr uRmeepnotrst.i ng for Der i v:
X Second, the swap muas tp mropto sbee tulsaetd iesi tihme rt hfeo rn
speculation, Tomfvteshedgeoortmadiggte the 1risk
swap or-bseedrs wyp position, unless that other
hedge or mitigite commercial risk.

Major Swap Participant and Swap Dealer

A basic t hFrmeen ki ni sDotdhdat systemically important f
capital cushions above and beyond what specific
that their failure woul d cpoonsoemyt.o Itnh ea dfdiintainocni atlo s
requirements that apply to individual derivative
ma r kbeetcssme j ect to prudential regulation in Title
participantswapedeaMSnR(sstaosgeed :h ¢sg¥ ¢ wubtahsteydh es wa p
equivalents) .

Be catuhsee OTC dealer market i1is highly concentrated
to additional prudential regulatiamgwas Hdomaanenht
institutions were presumed to be affected. The q
the definition of MSP, h o wedveearl, e rwaasn dc omot nebnat ni ko ufsi.
should become subject to prudential regulation?

the DoddFrank Act (codified at 7 U.S.C. §2(h)(3)) (swaps); §763(a) of the Bwddk Act (codified at 15 U.S.C.
8878aet seq). (securitybased swaps).

328723(a)(3) of the DodéFrank Act (codified at 7 U.S.C. §2(h)(7)) (swaps); §763(a) of the Baddk Act (codified
at 15 U.S.C. §g8aet seq) (securitybased swaps). The CFTC also has issued rules implementing §723, at
http://www.cftc.goviicmhgroupspublic/@newsroondocumentdile/federalregister071012. pdf

33C F T (End-User Exception to the Clearing Requirement for Swaps R 18MD1D,068ptember 17, 2012, at
http://www.cftc.goviilcmigroupspublic/@newsroondocumentdile/federalregister071012. pdf
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On M3y 2012, the CFTC and SEC releasoedvap joint f
dead wnkaj or s wa p>*Tphaer tfiicniapliwihta i ec desihetlaesi al
position in swaps, for the pur pdast wpr eofgdecimegs tan
for a subs tFamasitak np o, ¢ oprv st vhree-tcomar rr keentt vmaalrke of a s
or s ebcausreid ys waps position, minus the value of <co
constitutes a subsmnasontlilaltepetitzednekposheenekcee
billion-dorcumasewaepsst. The second test also invol
rel atfiunt gu rteo. e xXIfhiagdiusrec al cul ated by discounting cur
rsik factor, by the existence of netting agreemen
cleared or subject to daily margining. A future
billion-dorcumaecaegwaps.i Thesestquafioid tawbstantia
meant to s‘mtataert aidtdlsech blleedvoewt at wh idcehf aau 1stwacposu ltdr ap
a threat to the financial system.

In the joint finad dafenithen CFTCo waldhaeS E€Le al er ¢
DodFRdr ank definit i*®Itheoffiamaslwarpnlde adleefri.nes a swap d
person, in this case, can be an entity) who hold
in swaps; regularly emntierss aisntam sowadp sn awiyt o oua et
own account ; or engages 1n activity causing hi ms
maker in swaps. The rule also excludes certain s
arise fernamaa pdtange in the value of assets a peri
person mravdidddeseoxaludes swaps entoewned ianftfd [hattwese
At the same time, tih e e x a Foprt ian npl eurdsgasr dteadl e amimm i smwa
dealer, the aggregate gross mnotional amount of t
12 months in connection with swap dea-inng activi
period. -iThh ep eprhiaosde woan I hda llfa syte arwso farnadm t he t i me d a
reported to s w@PpDRsakhiatte ret pitodsei, t o rhiceds€E F T@ kwo wl &t udy
the ssmewafket sreddcmay hsi samdeumti ntiani$3 bi wli on or ma
rule for minsi hifler@smhNdke§, 2015, the CFTC publis
preliminary study on the swap dealer de minimis
consideirmdliwdisng reducing systemic risk, providi
counter paot hesa nids sausekse d for advditthiomrna Imleikd mlgi ¢ 1 n
recommendgtit &nagnmonuanlt of ¥lhne a hlremehod,d 2016 spee
Chair Massad noted that the CFTC wwheethemi hong t
take any action ¢dn the threshold amount

¥CFTC and SEC, “Further Definition of “Swap Dealer,’ ¢ Majo:
Part i ci Ipederat RegisteB039%, May 23, 2012, attp://www.cftc.goviicmigroupspublic/@Irfederalregister/
documentdile/201210562a.pdf

358721 of the DoddFrank Act.

36 CFTC,Swap Dealer De Minimis Exception Preliminary Rephidtyember 18, 2015, &ttp://www.cftc.govidc/
groupspublic/@swapddocumentdile/dfreport_sddeminis_1115.pdf

37 CFTC,Keynote Remarks of Chairman Timothy Massad bef&r&lobal Exchange and Brokerage Conference,
New York, NYJune 9, 2016, &ttp://www.cftc.govPressRoon8peechesTestimorggamassad 7.
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Reporting of S waBmss eadn &S waaepcsur i t y

The Woaddk Act requires>®Sawalp ss wmmupsst tboe bree proerptoerdt et do.
SDRost bhe GBECubraisteyd swaps musst bre d-bpoSelResidt ¥ o r e
r t o “Whee rSeFaCs., in the fall of 2wkd&, rywiprotrutaldl y n
rrently all swaps transactions, whet her they
leared, SaDrRé%ThechFoTné)tdi ntuoe ss ttaon dwaorr ki zinn g it s s
orting forms and improving its system of ef
¢ cts .

on 7BRr7a mk owtdldi nes the public®EvaiCBEBCI it
qtua rpromul gate rules regarding the public a
ct to the—eahdaswagsrehai reamennot subject to
nertcchedeed at registered dmustvalhd waner €¢edlear i
ing forRewhkhme tramanci mdggntsa tr el ating to a s
ti1on, including price and vol ume, as soon
tion has beeneemotutbdar&dranwapsethapont
ion (h)(6) (requiring reporting prior to
reporting is required in a manner that do

0

[

a
W @
fe

c o B o
o =0T o
—

y

C
C
t

a8 ooos ~+o

cnwoBgo xFug o

pfo saintyi bpnesr sowaps that anbjdetetmihhd tbebe:
thenmt subsection (h)(2) (outlining the two
ireffelectaring REWYvaeamemtr e #Hotmec lpeuabrleidc, 1 e ¢
g 1 s raecqtuni hraepda raasl Iweell 1r.e gbuhisreedmesnwa pfso,r s e c
Ityhnebteicamale securities exchanges wupon whi
already pré'vide comparable reporting.

;:g»—e&»—-@acomm»-e:oaﬂ»—-
’QQ"’OONQ'—'O

o oo
— —
05—‘-59
oo B

so creates reporting-bablidgatwiapss for u
s waps da s dvalpisfc it rhfiactry eqmilvae p'dSiwbanp s
o prior to enactment of the act wildl
s for unbisadédTwewppspoand sécuhisyg e
to
r

—

1 e vtalnd e mmi s si ons access a mor e
mar ket even for swaps not equired
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posed i1ts 7r1ule ebma sreedp ssrwtaipnsg rwehqg ucihr ewme:
n Bfkhke mbEE &5 § il dFlellb rrwal rey**Rlelg, u 12a0t 1i 50 n
eduswap report i nbga)sSelBtwol dr ergeiqsutierre wsietchu
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38 883103 and 3203 df.R. 4173(as passed); §§723(a) and 7650B217(as passed).
398723(a)(3) of the Dod#rank Act (to be codified at 7 U.S. §2(h)(5)).
408763(a) of the DoddFrank Act (to be codified at 15 U.S.C. §§#8aseq).

“4CFTC, “Keynote Remarks of Chairman Timothy Massad before
http://www.cftc.govPressRoon8peechesTestimorggamassadl.
42 hid.

438725 of the Doddrrank Act (to be codified at 7 U.S.C. §2(a)).
44 Seel5 U.S.C. 878f.

458729 of the Doddrrank Act (to be codified at 7 U.S.C. 8&pand §766 ofthe DoddFrank Act (to be codified at 15
U.S.C. 8878t seq).

46 |bid.

YSEC, “ Re g ulReporing and Bigsénination of Secuilya s e d S wa p 1 Reflesat Registei on, ” 7 5
75208, December 2, 2010.

48 SEC, Final RuleRegulation SBSRReporting andissemination of Securitgased Swap Informatipfebruary 11,
2015,17 CF.R. Part 242 athttps://www.sec.goviilesfinal/201584-74244.pdf
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SEC as securities information processors, an exi
the repes twooudflildd i nto two categories:itoone to be
remabpnpublic. Informatiowotnibnddblehdd §al besewidngo t he

X information on the asset class and the wunder]
X the price nmromdn tn ootfi dvrhaele daccwap iyt y

X the time of execution; and
X

the effective and e xbpaisreadt isomapd.ates of the s e«
public —twf dbrematviaa d—awboludl rmtc d htele ef oS H O wi n g :

the identity of the s wahpe ctoruandtienrgp adretsyk,; t he Db
any-fnpnt payment s ;

z
°
=]

the title of the master agreement (i1f any);
a description of the valuation methods to be

which counterparty wSEDR report the contract

e market participantsimeyppre¢sangd(cengauaeres blat
t to the regulators to define) would be undul
orting might resubensntihe dnfotmattirenofbmatk
itions imgd imhemt itomad The SEC, howeabr, propc
tiwas soon as technologically practicable after
execited.

rn"c'—hg><><><><><

o R B 5]
o O o O

The tembk reporting riemuanlemeatfawl gundeficstearc o f

contracts that are not required to be cleared an
transactions shall not odmasrckleots ep otshiet ibounssi noefs sa ntyr a
addition, the SEC pr oproasdacls ddoigersectcatol tyt,la abtduirte s 8 B E G ¢
intends to ptrhoeppsetangudbé bPbock trades at a 1ate
comment s

On April 3, 2012, the CFTC issued,andidaill yule d
trading records obligafThas CF &f€i mawla pr wdleea 1 feals] cawmed
proposed rule relea®Tehde ofni nhelc ermibleer c2a3l,1 52 0flo0r. e 1 e
SDR of swap data from eaekiefehwo olmperstsawap: stheg
the swap and the continuation of the swap over i
expiration Trheeq upiumr gppoesmetr so ft o« hbbes t o create an ele
stages 0T htéhnefi Is wraupl.e requires swap dealers and M
activitiesbonselneéessd, toeghedless of whether they a
regulator with separate recordkeeping requiremen

49 |bid., p. 75210.

SOCFTC, “Swa¢p MzjadrerSwmp Participant Recor dederalRdgistegr, Report i
20128, April 3, 2012, dtttp://www.cftc.goviicmigroupspublic/@Irfederalregistedocumentdile/20125317a.pdf

SICFTC, “Swap Data Repositories: Re geferat Registe80897, DecandberRe gul at or
23, 2010.

23ee CFTC, “Swap Dealer and Major SwapPuRdrtskedtial east "R Tor dk
Registe? 0 128, April 3, 2012, at p. 20212: “Appendix 2: Stateme
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LegislationCoinmg rtehses 11 4

Thtewo legislative pr 'oGoinsgiroensss leansagcptmerdf eipnf sthheet ilolnd
casae,t r ansbpiolrlt,s hachotine rannc aosnen,i bus apmaderfiatilbns bil
circumscr i bsewda pesh arnégdewst #ttoigd mihnat tr oidnu ctehd@o nlg e s s

woul d to varying degrees, makenwbmmardeaf cthlhenge s

provisions discuss a@F br€el aouwt hwoerridz Rtnicd Aav&i®idlhli,n

passed the Housadowadusmeb9gqoé6hfCommietftea e eadnt o t
Agriculture, NuiTrhiet iS€mmmacn d eEooas®Agyiculture, Nu
For ematrrkye d ou gl e a erdle ptoor theed a CFTC r e aart hAhprizlatlido,n |
2016S. 21r9elp7o rwtaesd t o t he Senate wi tahnodu tp lvarcietdt eomn r
the Senate legislative calendar under general or

with H..Rnd2289ecr al sections of S.2917 are also d

The CFTC reauthasi hastomipnddgygsdbeen used as a ve
change€ommodhey EXWhialngeawtchorization of appropr
typicafliwe lpsdrs, the CFTC reauthorization proce
expiration date of.Tthlee ppreevioaarwss CFUtCh amit hotrii@m t i ¢
Sepmb3* G, ThOils3 .f ¢ p o t stahhewb y pe ov i siino ntshCeo maatte s &

and ttustemm anal ysis ofthadat thears laedgilselaastti dreen report e
considered on the floor. of either the House or t

Swap Data Repository Inde/mHiK.ic2a2;i ons
H. R.847)

A pvyision in the Shirfiarg Ameamispogitgnd dhi {FASTY wAe
11 %9%bn December 4, 2015, r e mov eFdr aan ksr eApiufPlree m@Inlt a d
that foreign regthlaasteadr ss wiamppd edmntiathydl ep b8 o BT Ky ( SDR’
expenses arising from litigidnmmi fiedaticdntgpenera
refers to compensating somaasct & afddtrheely aSiDiRe oarn dl otshse.
CFTC, prior to sharing 1infor mthfeoorne,i gtno rreegcueliavteo rw
promising to abidembébygtcowfilen¢Tshpet cptr wtovs sstjboenr d a t a
the same -Haose & etcamampetphas i t ori es (SBBDRsmatainan for

sharing -bassdcuwwapy with foreign regulators.

In an effort to improve darhkhatspaTiemkga Vihl tdfe Doepadd
required all swaps to bebarseepdo rstweadp st ot oS IbRs raenpdo ratl
Dodidr ank included provisions 71 e qubiarsiendg SfIbRrse,i gann dr
the CFTC, for mxbensgstanonmnsiakgated to requests f

53 For a more detailed analysisigfR. 2289itself, seeCRS Report R44231Commaodity Futures Trading Commission:
Proposed Reauthorization in the 114th CongrégsRena S. Miller

54 The CEA, codified at 7 U.S.C. & seqwas the statute that was amended it VII of the DoddFrank Act so as

to bring swaps under the jurisdiction of the CFTC, among other changes.

55 This provision in Title VII of DodeFrank is found in §763(i) d?.L. 111203for securitybased swaps, which are

under the jurisdiction of the SEC, and in 88725 and 728 for swaps generally, which are under the jurisdiction of the

CFTC.

5|n additiontoP.L. 11494, t he Fixing America’s Surface Transportation (

topic in the 11%# Congress, largely identical to this provision, incliti®. 37(8501);S. 1484(8§603);H.R. 1847 S.
156Q S. 1910(8973);H.R. 22898302); antH.R. 1847 which passed the House on July 14, 2015, on a voice vote.
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ut horization bill, which passed the House o
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t that confidentiality agreements be

viwshiicerth, they view as a Barrier to informatio

luded a similar indemni fi c°aTthieo no rpirgoivwiasli opnu rfpoor:
s - FDadhdk provision appeared to be to encourage

1 n

t

demni fication 71 equsi rteomeinntf onmrama tciroema tsi magr ibmg rwietr

C

mot hy qMeassad,ned about this 1indemnihfei datgiicd apric

W
ul

EC also have testified

n

d
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0
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mMld repealrehaeairadcdemhi butamaontain t hoe

N

Centralized Treasury Uhi8s HxEmpl3dh) (

The House of RepresentatiMdMeR. ohdANbvée¢mbeon b46] o0t
corporate affiliates to use an existing exceptio
the -Poddk Act. The bill woiullodr epdr oevxi cdeep tai ommo rteh anna r
predecessor bills on! a’l's3amidl alrlgdrt eospsi ecs .f r A np rtohvei slil
identH.cR.I witadsl 7 ncl uded eidn Atplpar o@pansa@lilodilasli3Adect 2016
Division O, Title VITI, §705), which passed the H
President Obama on December 18, 2015.

57 This provision is found in §763(i) ¢f.L. 112203for securitybased swaps and in §725 and §728 for other swaps.

58 See, for example, Testimony of Ethiopis Tafara, director, Office of International Affairs, SEC, in U.S. Congress,
House Financial Services Subcommittee on Capital Markets and Government Sponsorec&sjiergtimony
Concerning Indemnification of SecuriBased Swap Data Repositori@d 2" Cong., 29 sess., March 21, 2012, at
http://www.sec.gowews/TestimonyDetail/Testimonyl365171489346%#.VLRamiglOHc

59U.S. Congress, House Committee on Agricultttearing To Reviewhe 2015 Agenda fahe Commodity Futures
Trading Commissigrhearing, 11% Cong., ' sess., February2] 2015 (Washington, DC: GPO, 2015), p. 38, at
http://agriculture.house.gayploadedfilest14-02_- 93960.pdf

60 Testimony of Ethiopis Tafara, director, Office of Internatiofatihirs, SEC, in U.S. Congress, House Financial
Services Subcommittee on Capital Markets and Government Sponsored EntéFpsgemny Concerning
Indemnification of SecuritBased Swap Data Repositori@d 2" Cong., 29sess., March 21, 2012.

61 See, for exampleomments by Reps. Crawford, Austin Scott, Maxine Waters, and Gwen NBmngressional
RecordHouse(July 14, 2015), p. H5145, http://www.gpo.govidsyspkg/ICREG201507-14/pdf/ICREG201507-14-
pt1-PgH5145.pdf#page= No opponents dfl.R. 1847spoke on the House floor prior to the vote.
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Background: Derivatives Trading and Centrali

DodFdr @sn kTi t 1 e VII required mamnlyi ksewafpasc itloi tbiee st raandde
cleared by a clearinghouse, as futures long have
magri n, or cash, to be posted by traders as poten
costs for mar keFtr apnakSec¢ipantZ23 Doddted an except

and exthadigerg requirements fommewapasl tcadpanbygs n
known as end users, partly to avoid imposing the
end users 1includeamadgrrliicnuelst,u roei lc ocnopmapnaineise,s ,whi c h

hedge against c o mmo d {'Etnyld sperrci pcEex &f bl ouvcet .u)at i ons . (See
A major iss e Ra dadnddd FSseecdt7P@ & .-6 ff31 4 t hs EFBG@ t me n't

of s uch’deenrdi vuasteirvse s —tkmaodvinreg ¢ o fafl ii lzieadt @ ®tesa)s ury uni
and whether CEUsbdbksoéoshewl dhbs cle-acingnexcepti
letter defined CTUs as entities that perform cer
larger conglomerate, such as hedging activities,
financial r%ktk anah@G g2 mfintal rule, the CFTC found
separate legal entities and whose primary functi
user exception, but CTUs houshhdowighhwhiwednf hreanc
nonfinancial company enters into the-uswaps 1in it
excep'Thon. decision gave rise tw@agwehat i seme,haea nd
the CTU could use the exception onlyon fiftitwere
were not trading swaps as a phkhomeidnptad. bBecamesel ¥
number of CTUs reportedly are structured as sepa
the proper appulsiecra teixocre potfi otnhet oentd easury affilia:
In a“‘nNdd#ilen t er, t htee dC FtToC aadtdtreenspf he h€ F ¥ Cquesti on
indicated that it would not bring enforcement ac
including that the CTU neither was affiliated wi
participan@GF T(MSaPl)s.o Trheequi’s“e Ht t matwashamrath fa |l i ate

financial enutlittiyma(taen dpt direefrita p tho s t , direct or 1indi
the entity). Some industry -patitonipvent,er wehewaot
expressing concerns that, among other things, a
CTUs would still technically-abce iiom Wviedltatri com |l oyf :
forbearance from effforcement of that statute.

62 As the two provisionare identical, hereinafter they will be referred to simpifdas R . . 1 3 1 7

B8CFTC, Division o NoACtiorReliefifrangtheaCtearingliRequitementfor Swaps Enteredant
Eligible Treasury Affiliates ” CF T C L €22, Hune 4, 2018,. attpl//dww.cftc.govidc/groupspublic/
@lrlettergeneratfocumentdétter/13-22.pdt

4See CFTOUsetfEEdception to the Cl daderal Registdd2560ululy 192018,t for Swa
pp. 42561 and 42563, attp//www.cftc.govlicmhgroupspublic/@Irfederalregistedocumentdile/201217291a.pdf

CFTC, “No Action Relief from the Clearing Requirement for
CFTC Letter No. 14144, November 26, 2014, lattp://www.cftc.goviicmigroupspublic/@Irlettergeneratfocuments/
letterL4-144.pdf

66 See, for examplé,etter from the United States Chamber of Commedaege 8, 2015, entered into tB@ngressional
Record daily edition, vol. 161, No91 (June 9, 2015), p. H393during House Floor Debate ¢hR. 2289 114"
Cong., ¥ sess.athttps://www.congress.gostec201506/09/CREG201506-09.pdf and Letter from the National
Association of Manufacturers, June 5, 20dftered into th€ongressional Recordlly edition, vol. 161no. 91
(June 9, 2015), p. H383during Housdloor debate orH.R. 2289 114" Cong., ®'sess at https://www.congress.gov/
crec201506/09/CREG201506-09.pdf
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Anal ysSH.sR.o 1317

H. R. slh3alr7 s broad similar-ad¢ticsdHwlRe thdloBefis.d n200t1 4u sCF T
thpehraertralized Bwteasturegxaaptts affiliates of end

trading re
These cond
excepted,
purposes.

UndHdrR. , 13 he affil
exception. The aff

q ements as 1if they Weronadndiwansrs
i
r

e must me €t a-u sneurmb e r of ¢
i ate mus:t

X be directly and wholly owned by a nonfinanci

f or tthsee repntedixe® it sel f and

uir t
tions are presumably aimed at ensurin
ather than other financial affiliates

r

X enter 1into the swap to hedge or mitigate the
entity, and the commercial risk that the affi
have been transferred to the affiliate

In addition, the affiliate cannot
bdandirectdwnend jbyid yfinancial entity,;
be ultimately owned by a parent company that
provide any services, financial or other wise,
financial company supervised by the Federal 1

X benya one of a long list of different types of
fund, bank or bank holding company, swap deal
equivalents), insurance company, pension func
operator, ommeawdral fatmherci1ad entities; or

X be affiliated with a swap dealer or MSP.

H. R. dlo3els7 not restrict the location of the CTU (-
PropondnRs shFlt7ed that CTUs permit efficient agegrt
entity and provide for a single point of contact
counte¥Pphey eesctomt ended that because most CTUs a
statutory change was needed to permit these CTUs
agents, on beha®Pfasotf car ictoincgsl oonfe rwaitdee.nd fh ge t he e x e
users focused on whether the actual wording of b
than just CTUs to be exempt from clearing and tr
too broad, they argued,cithemmv¥dmtmst hiOmdetr ig wi ma d 1
public interest group, Americans for Financial R
57 See, for example, comments of Reps. Hensarling, Moore, and Austin Scott, in House floor dettfe.cv&t7

Congressional RecordNovember 16, 2015, pp. H8218221, athttps://www.gpo.godisyspkg/CREG201511-16/
pdf/lCREG201511-16-pt1-PgH82192.pdf.

68 Comments of Rep. Austin Scott, in House floor debate v@r 1317 Congressional RecordNovember 16, 2015,

pp. H8219H8221.

69 _etter from Dennis M. Kelleher, president and CEO of Better Markets, Inc., to David Stawick, Secretary, CFTC,

“Re . Proposed Clearing Exemption for Swaps Between Certain

http://www.bettermarkets.cositesfiefaultfiles/documentsZFTCG-CL-
%20Proposed%20Clearing%20EXep%20for%20Swaps%20Between%20Certain%20Affiliated%20Ent269
21-12.pdf
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H. R. tlh3alt7 passed the HblS,e bwmt Nobjeenbteald 1tbq Rr e vi o
H. R. wla3sl passed by a voice vote.

CFTRKeaut hor(HzRRiSS®HY.n 2917

Theonfmodity Ex EWd'hpe Agtoavte(r€ei ng fut ur ewhiacnhd s waps
thC FTC adméoansdiems ,a s urmsreotv meraonwir s€ismng. mulShti s

periodically reauthorize "“Hppwreoifiamni, atxipdns itto carry
authorization of appropri at—iaosn si nf etwhnea GEAd gr am or
expsi,retnhdee r ]l ying authority 1iprolgetaenmt @dge¢ suth admi
an activi73i§x dohsesrnwords, the CFTC continues func
CEA even 1if 1ts a-wwhhiocrhi zhaatsi obne ehnanst shaex ftkafs€ed ts i n c e

reaut horiza$dpmnedxei2rOkltB mams not been uncommon fo
CFTC redain hbirliza several years dter the prior a
The 'Cbhgress is considering "HisewtfB&TClyeauthori
reaut hor i zoaftthembne epnr oocnges sonfc itpkafelo rv emoidcilfeyis ng t he CF
regulatory authority and evaluatingashtwhbefdfi cacy
reaut hor i ziant itohmes ppzaoscte k8 cl e t o conrmrseldaetrbced twd de r a
regulation of derivatives trading.

The current CFTC reauthorizakiomkphatsesagei dbrohgh
the more than $400 "furnidlelri orne glii.l Sa.t osrwa posv emasri kgehtt .
Congress, 1t rthayy tbhe ramr xapmg amref nparnokv itshieoyn sf eoefl Dmwadyd
created excessive regulatory burdens or industry
weakenin of derivatives oversight intagduced 1in

70 Americans for Financial Reforrhetter to Congressluly 28, 2015, alttp://ourfinancialsecurity.org/p-content/
uploads?201507HR-1317Final7.28.151.pdf

17 U.S.C88letseq

72 An authorization generally may be described as a statutory provision that defines the authority of the government to
act. The primary purpos# authorization statutes or provisions is to provide authority for an agency to administer a
program oito engage in an activityor further information, seERS Report R4209&uthorization of Approprigons:
Procedural and Legal IssugBy Jessica Tollestrup and Brian T. Yeh

73The Government Accountability Office (GAQJui dance states that “the existence of
imposing substantive functions upon an agency that requicénfy for their performance is itself sufficient legal

authorization for the necessary appropriations, regardless of whether the statute addresses the question of subsequent

appr opr GAQ,Rrinciples.of’Federal Appropriations LafRed Book] vol. 1, 3 ed., January 2004, pp-41,

2-69).

74 For a closer look at some of the past CFTC reauthorizations, see, for example, CRS RepoBE@@mmodity

Futures Trading Commission Reauthorization in 1982 and 1986: Major Issues in Futures Reghiatitenk

Jickling (outof-print report; availabléo congressional clienfsom the author upon request).

5 For more details on CFTC reauthorization, &S Report R4423L,ommodity Futures Trading Comniss:
Proposed Reauthorization in the 114th CongrégsRena S. Miller

76 The $400 trillion figure is measured in terms of notional value. &stirtony of CFTC Chairman Timothy G.

Massadin U.S.CongressSenate Committee on Agriculture, Nutrition &rEstry,114" Cong., ' sess., May 14,

2015, whi c hlinaddition to thenchafleages posed‘by the growth and increasing complexity of the futures

and options market, our responsibilities now include overseeing the swaps market, an ovelti$d@0arket in the

U.S., measured by notionalamotint. CFTC, “Testimony of Chairman Timothy G. Ma
Committee on Agriculture, Nu thtpi//wwwefic.govRressRoofor estry, ” May 14
SpeechesTestimompamassa@?2.
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be uwusing the current CFTC reauthorization proces
t hat ianddvuosctarcymrgmrewpgmsd.,ators themselves have 1ong
In th@ongdress, t hH RHoMsIe®9pG@o mmaldsietry REemdi e f Act ,

June 9by 2a0 1vS5ot e .Anfo n2g4 60 tthoe r1 7clh aHn gRe s a2s2 8p9% shsee dCE A,

woudadaut horize ap@PhBG@®.riTake olisl If owa € dmenf et e edonho
Agmnmnild¢ ure, Nutrition, and Forestry on June 10, 2
veHoR. ,22892tingundeartmitrhees btihe efficient function
imposing a number of organizational and procedur
the CFTC over t he -ulsaesrt cyd¥hare Atposlid,d dX k6, etnhle Sena
Committee on Agriculture, Nutrition, and Forestr
reaut hor Sza2@nd AMady | 1S0., XRWH76r eported to the Senat
written report and placed on the Senate 1legislat

Amogn its ot HeR. caks2 fphessBedl 2Wolud mde nd t he s hort

“Aut horizati on?”soefc tAipopmnr ofpr.ifadieh.).@BBhkec cnomently
authorizes th“suehpsuomsiati ene’otfiheec ecshsaaprtye rt oo fc atrhrey
“t hr@o ug’a nd0 R3 a22 8% s S§ ¢ d2wWoduddda me ntdo i fitehardo u g h

200P

CosBtenefit @AMnRLyyL22s89

The CFTCi alreaqgouixroenddbuecente fciots tatnsa IryusliestHaili n 2 2.8 9b u't
as pbystHei nkoluusdee s a tpc ¢Sy vesixip@amPgh @8 number of fact
for t he nCsFiTdCe rtbei mee dciots tdltha Isy pirisonvcel suido a q afl s ® me n t
quantitative as wednl agpspcahyaemndtd tfatamedlmmrad wislipr act
ordered to be reported byS.t h2e9 dSdeensa tneo tAghrai weu lat usrie
provisidrnenfidosamal ysis.

ExistinBefEilCefmemt-Benefit Analysis

The CFTC and other i nd®(pseuncdhe nats rtehgey ISaEttCo)1t ya rde g ennoct i
general requirements that apply-bteoneoftihte ra ngaol vwesrimsn
under ExecouEtiO28%6rder

7" For a comprehensive summary of eachid?. 2289 s provi sions, see CRS Summary, May
http://www.lis.govegi-lis/lbdqueryD?d114:1: fempfbdpQ7D: @ @ @ D&umm2-mé&:dbs=n:|billsumm/

billsumm.php®i=2|.

78 Execttive Office of the President, Office of Management and Budgtatement of Administration Policy &hR.

2289—Commodity EndUser Relief Actiune 2, 2105, dtttps://www.whitehouse.gositestiefaultfiles/omb/
legislativesapl14kaphr2289r_20150602.pdf

797 U.S.C. 816(d) currently reads follows:
“(d) Authorization of appropriations

There are authorized to be appropriated such sums as are necessary to carry out this chapter for each of the fiscal years
2008 through 2013."”

80 As defined in 44 U.S.G83502.

81 Under E.O. 12866, the Officef Ma na ge me nt a n OfficB of thfprenationsand(REgMaCrysAjffairs

(OIRA)reviews* s i gni fi cant ” pr o pforagedcieathadaretavared,landithosg ageamesi o n s

required to conduct a cebenefit analysidf they deemarel t o be “economically significant
million effect on the economy). For a more detailed examination ofbasifit analysis, s€8RS Report R41974,

CostBenefit and Other Analysis R@rements in the Rulemaking Processordinated by Maeve P. Carey

”
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For the CFTC, Section “beSf(ar)e opfr arhwel gCaEtAi mg qairegu
this chaphgraarorsder (except as provided in para
consider the ocfostthse aancdt iboenn”8Ffn ttahded i Goinomi,s s i o n .

the costs and benefits of the proposed Commission action shall be evaluated in light of:
(A) considerations of protection of market participants and the public;

(B) considerations of the efficiency, competitiveness, and financial integrity of futures
markets;

(C) considerations of price discovery;
(D) considerations of sound risk managenpeattices; and
(E) other public interest consideratidtis.

The CFTC als
Section 15(a
deemed 4 oc ‘e
rules 1ssued

o may have additional required consi
) of the CEA applies more broadly th

ta g hm ftihcraenschdoSedlc t i oon bly5 (cmopnptlriaesst ,t o al I
by the CFTC.

In practice, the CFTC trheel i@fsf iocne goufi dMaimmcaeg epnreonvti dae
(OMBDffice of Informat i(@hAwhen Regmusd mpd oa syt Afdmadr s
benefitesc tuinodne r1 55( a) of the CEA, althomgh 1t 1s n
documented imamer Mna dnuddeOrds2t(aMOdUi)n gpet ween OIRA and C
regarding implemEmarcMfObRAONKa ¢ hies Dowaddl a variety o
assist agencies -hbanebDnducsta@pBedbicidadkdnsdAng

accompgnydadagcweme lthsh § htolugg hCFTC 1is m®atO.s WRj8HDBt t o
requirementss agrethgo@HADCted plrlksehbhayrte tsoo mtehes iGiHA ar
with analyses that are comPleted pursuant to the

CosBtene fit PrHvVRsiDh891in

Sectiofitd. RO 2a2s@ 9% e sdxipand ¢ heu€CFEébnetn e5f ictosatnal ysi s
provisions ldottsiddabidvieo tef 1t2he considerations a
requi rteomewthttistchr agencies are subject under E. O. 1

Section 15(a) of the CEA.

827 U.S.C. §19(a).

87 U.S.C. §19(a). Subsection (a)(3) in 7 U.S.C. §19(a) als
order that initiates, is part of, or is the result of an adjudicatory or investigative process of the Commission. (B) An
emergency action.(C A finding of fact regarding compliance with a re

84 Memorandum of Understanding Between Office of Information and Regulatory Affedmitive Office of the
President, and U.S. Commodity Futures Trading CommisBlay 9, 202, athttps://www.whitehouse.gosites/
defaultfileslombinforegtegpolbira_cftc_mou_2012.pdf

851n September 2010, the CFTC Office of Gen€ralinsel and Office of Chief Economist created a template for a
uniform costbenefit analysis methodology to be used in D&dahk Act proposed rules. That template stated, in part,

that §15(a) “does mnot require efilsofactleortoidsternmine whethextheguant i fy t
benefits of the order outweigh its costs; rather, it requi
actions.” It went on to say that CFdhgitscosts &phrticularruiet s di scr e
is necessary or appropriate to protect the public interest or to effectuate any of the provisions or accomplish any of the

purposes of the Act.” See CHRERWOf Gadienefit AnalyséPerfotmedbythes pect or Ge

Commodity Futures Trading Commission in Connection with Rulemakings Undertaken Pursuant to theabkdd
Act, June 13, 2011, p. 3, lattp://www.cftc.goviicmiroupspublic/@aboutcftadocumentdile/
oig_investigation_061311.pdf
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H. R. a22 8% as tddes tlXea cftoolrlso wi ng
(A) consideration®sf protection of market participants and the public;

(B) considerations of the efficiency, competitiveness, and financial integrity of futures and
swaps markets;

(C) considerations of the impact on market liquidity in the futures and swaps markets;

(D) considerations of price discovery;

(E) considerations of sound rishkanagement practices;

(F) available alternatives to direct regulation;

(G) the degree and nature of the risks posed by various activities within the scope of its
jurisdiction;

(H) the casts of complying with the proposed regulation or order by all regulated entities,

including a methodology for quantifying the costs (recognizing that some costs are difficult
to quantify);

(I) whether the proposed regulation or order is inconsistent, jpatdnie, or duplicative of
other £deral regulations or orders;

(J) the cost to the Commission of implementing the proposed regulation or order by the
Commission staff, including a methodology for quantifying the costs;

(K) whether, in choosing among aheative regulatory approaches, those approaches
maximize net benefits (including potential economic and other benefits, distributive
impacts, and equitygnd

(L) otherpublic interest considerations.

Argu,attl y east some of tshelsieqwiodistiyd earmd inoanrsk e ts uecthf
incorporate the existing statutory mission of th

In additiowoudSddd tai orne wWi2r e ment that the CFTC con
qualitative assessMfEDe¢ sr oduiwasmisintabtinvee gatfsitt s .

analysis appears to marPla ahsowgecafsest ophevigoest
accurately quantify ebxetneerfn atlsn tiéneveenkotnei mecgeaftecadosy o mi ¢
tocansequence ofvanyetbabtmis aearperipgnamrdledy unre
either posiPokWVbEBubromegstobfeten used as an example
which the effects may be widely dissipated and h
could be another example of a mnegative extermnald@i
Quantifications of such externalities may involywv
intangible or speculative benefits that might be
valuienaoadfcifal stability or, in the casé&laf pollut
the realm of financial regulation, benefits are

8« The Commission, t hrebBEcandmist, shall asdessandpeblish if the ragelatichtot order the
costs and benefits, both qualitative and quantitative, of the proposed regulation or order, and the proposed regulation or
order shall st at e HiRt2289the Gommodity Endlser Rekef Actf lil%:Congress,$202.

87 See CFTC, Office of the Inspector GenefaReview of CosBenefit Analyses Performed by the Commodity Futures
Trading Commision in Connection with Rulemakings Undertaken Pursuant to the-Bradk Act June 13, 2011, p.

3, athttp://lwww.cftc.goviicmhgroupspublic/@aoutcftcocumentdile/oig_investigation_061311.pdf

88 For an analysis of these issues, see Tosihiro Efkectiveness and Limitations of Ga&nefit Analysisn Policy

Appraisal p. 26, athttp://report.jbaudit.go.jghglish_exchangeslume10£10d02.pdf
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investors broadly benefit drdim dluddwmre a naln dnorel a
protections) and are sometimes speculative (e. g.
potential financial fraud). This, according to ¢
Costs of ¢ onhpilliea,ncnea,y nbeecannwor e easily hmaasurable
for accountant s l awyers, and staff).

How Val uablBee nlesf iGosAtnal ysi s ?
Proponenbeneoffitcosnal ysis argue that it can force
benefits of their tpbreotptoesre dweriuglhe ntahkei ncgoss tasndt hey w
those %BAcmceoridisng to this Idaoke¢mowdfirte arseoquinrge menyt o
statute, such as those Hi.nR.tdle2 (9EAS aanhgdr et shso scea np rhoap
some influence over the emcy irdeltflearhai koinmsgsand out co
By cont raadsnti,nissotmmeat i ve 1| avastc htclearsncih®ewns £at gitseed o
anal y Soisss itfahse dr ul emaking process, sl owing down t|
issue guidance doctuinemg, theaheby tdaemi diegg lmaul e ma
altog’8omeracademics argue that, particularly for
easier to quantify than wid®@l yadiessp efri’sweach cp atle 1Btyis

“‘petterdinviEamdr ¢eldatsctrimpgntygad to an overstateme
r el atbiewne™fRiidnsa.l 1y, critics argue st hrautl etsh et op rcaocutritc
challenges by indus y gro-bpmedntt Heya fnge mmepd sa geefn «
resources and at ti s leaying to the invalidat:i

Trading by AffiliatesUsAmekdthept i om ¢t 1
H. R;S37H7R. )2289

As di sSacstsieadn FRr3a mkf sDtoadtde s t hat -ttrhaedicnlgearing an
requirements tshhealslwanp ti fa popnley aofo t “eotoanterpart:ii
financiadd eingt itsying the swap t o hleidsgee wae pntiitad g ait
commonly r1efezrrsed tedldaesp tetixicae.petnidon applies to aff

89 For a more detailed discussion of the debate overmostfit analysis, s€8RS Report R42821ndependent
Reguldory Agencies, CodBenefit Analysis, and Presidential Review of Regulatiopsaeve P. Carey and Michelle
D. Christensen

®See, for example, Robert W. Hahn and Paul C. Tetlock, “Ha:
Journal of Econore Perspectivesvol. 22, no. 1 (Winter 2008), p. 68.

91 See, for example, Cass R. Sunst&ime CosBenefit State: The Future of Regulatory Protec{iGhicago:

American Bar Association, 2002), ppl6.

92 For two main proponents of the ossificationthesi s e ¢ Thomas O. McGarity, “Some Thoug
Rul e ma ki n Puk® raw dournakval. 41, no. 6 (June 1992), pp. 13854 6 2; and Richard J. Piercce
Ways to Deossify Adpiristrative LaRvIREViewdd. £7i nol (Wihter 1995), pp. 598.

93 See, for example, Dennis Kelleher, Stephen Hall, and Katelynn Br&##ing the Record Straight on G&stnefit

Analysis and Financial Reform at the SEBetter Markets, IncJuly 30, 2012.

94 Dennis KelleherCost BenefiAnalysis and Financial Reform: OvervigBetter Markets, at
http://ourfinancialsecurity.org/p-contentiiploads201205/DENNIS-KELLEHER-PPT.pdf

9% H.R. 2289 H.R. 37 andS. 876 which beageneral similarities, would create a broader exemption for affiliates than

would H.R. 1317 which would apply to a narrower category of affiliates often called centralized yresdts. This

section focuses oA.R. 228%s it is the most recently introduced of the three bills.

% Codified at 7 U.S.C. §2(h)(7).
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nonfilnaemmtiiati es when those affiliates are using
risk of the nSkHi-thaenrcphid & aveet. i)t y.

Sectioil. RO 1a2s8 8p% y s ¢ H ewoHuoluds ee eppads é x t kpt i on by

amending the definition of financeapaadingiehein
types of activities in which eligiHIR. aZZ89%i1iates
H. R,anm87 .,87whi gk nlda andi | wo ud nleas t,ber oxaedneprt ieon f or

affiliwdwBdR. haln3viwowd plptlo a narrower category of a
called centralCTUldCemeaaldliygeuWdniltreasury Units Exe
113; H.,RREbol8A)IWDes not contain a provision invol

Who Is an Eligible Affiliate?

The HoaddlkuhAatently all awsraf ffiol usteed heft hacd& pt i on
affiliate, acting on behalf of the person and as
commercial risk of the persoont oar foitnh®nrc iaaflf ielnitaitte
Wit hout furtherafdfeifliinaitteido mc,ol nophaencitegstr me f er t o ¢ o mp
related to each other in some ways;Friamdkl Aditnglofeor
provide that aen tahfef ielxicaetpet icoann nioft tuhse -baafsfeidl i at e 1
s wap dSaPl emra;j o r-b asseecdn rsiwayp participant; hedge fund
holding company with more tfan $50 billion in co

Key qusdotri pmkrscymakdeciding whether tonextwded any
t he f oHow wwindgeoluyl d t he e xc?e pWoiudn bd skxt dred opdsed |
financial system or to parent companies- if the e
tarding requirements were extended to nonfinancia
what «c¢cir1rcums heexncceepst isohno ubled e xt ended to financial

companies to minimize such risks?

The CFTC, in i ttshe2lsl2d fea xmcaed ptriudre, oanddr essed s ome
involved in deciding whiabeentixttieps itom Paxc fidant
Among otherhaeCGETCcffowmd ,t hat darse asseuprayr autnei tlse gtahla
entities and whwafiei nparnicmaarly ifnu nncattiuorne waskd be pr
exception, but treasury units housed within a no
nonfinancial company wvenn tnearnse ,i nctoou Itdh eb es wealpisg iibnl ei t
e xce ptTiheen CFTC also noted that somes eomamead@tio h :

97 §723 of the Doddrrank Act (codified at 7 U.E. §2).
98 §723 of the DoddFrank Act (codified at 7 U.S.C. §2(h)(7)(D)(ii)).

®See CFTUsefEEdception to the Cl daderal Registii250ululy 19,2018,t for Swa
pp. 42561 and 42563, attp://www.cftc.goviicmhgroupspublic/@Irfederalregistedocumentdile/201217291a.pdf

100 See ibid., p. 42563, July 19, 2012:
However, the Commission notes that it is important tbrdjgish where the treasury function
operates in the corporate structure. Treasury affiliates that are separate legal entities and whose sole
or primary function is to undertake activities that are financial in nature as defined under Section
4(k) of the Bank Holding Company Act are financial entities as defined in Section 2(h)(7)(C)(VIII)
of the CEA because they are ‘predominantly engaged’ 1in
treasury function through which hedging or mitigating the commersig 0f an entire corporate
group is undertaken by the parent or another corporate entity, and that parent or other entity is
entering into swaps in its own name, then the application of thesardcexception to those swaps
would be analyzed from the peespive of the parent or other corporate entityhe parent or other
corporate entitglirectly.
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“should be narrowly tailored to businesses that
underlying commde¢irtpiaes iesdttransactingwith nonfi
and that a number of form | atstear sc xlcedp tamguad tclea

financial entities could increase®systemic finan

No v2GnJndearc t2160,nh el eGFtTeG ,i ntdi cated t hat 1t wo ul d
ons against ctehratta ime tt rae ansuulthich ea fdFfF Tdlaeanttdeifsti n@n s .
ible t+whsaoehywafifd!l quabkify f orastehmeyt iethf or c e me
ing each of six conditions. The conditions i
her affiliated winMShoThei sCFETG eallfs oa rsewjaupi rdeesa
| iuvalttei mat e par ertti tiys (mualtd ianefliaiesn agtsderéean o g mo s t
c

t or indirect, Ymajority owner of the entity

me industwygr psamtoii scfi ipeadcttlsiyo t hlee fifbe e a s howe ver.
filiaiteedh t-hetnoal | eththeyfarigdWw@ps clear nor e x¢
chawngechnically in -Friaonka tAchtaeaoifnghee Podde ment
terpreted by ’stnhac Cl&¥dednt i gdhFI€Cres whadsese t hat
e tleatt erheyawi thfantement action for- violating
ading requirements, does mnot actually change t
ngublgR. isB289ion 301 have arguevdsthestsarytaputo
ovide claritwsaend ddratta iustey ttree asmdy affiliate:
'YRections 3HIRamPppSeha dofa dadtrtesmptt htost hegyoncerns
y expand the exce pctoivoenr ebde yboyn do htehi obskeT Ceent ttietri e s
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1 CFTC citing comment letter from Idaho Petroleum Marketers & Convenience Store Associdtidn pt #2560.

102« We must not broaden this narrow, commonsense exception t
want to gamble in the derivatives markets. Doing so would allow systemically important companies to enter into risky

trades in a market with zetor ans parency and accountability.” CFTC citing F
Federal Registed2560 (July 19, 2012).

CFTC, “No Action Relief from the Clearing Requirement for

CFTC Letter No14-144, November 26, 2014, lattp://www.cftc.goviicmigroupspublic/@Irlettergeneratfocuments/
letter14-144.pdf

104 CFTC Letter No. 14144, pp. 37.

105 See, for example_etter from the United States Chamber Of Commedeme 8, 2015, entered into the
Congressional Recordiaily edition, vol. 161, N1 (June 9, 2015), p. H393Juring House Floor Debate ¢hR.
2289 114" Cong., ¥ sess.at https://www.congress.gowec201506/09/CREG201506-09.pdf and Letter from the
National Association ofanufacturers, June 5, 20Jéntered into th€ongressional Recordlaily edition, vol. 161,
no. 91 (June 9, 2015), p. H39during Housdloor debate orH.R. 2289 114" Cong., ¥ sess at
https://www.congress.gowec”201506/09/CREG201506-09.pdf

106 See, for exampleetter from the United States Chamber Of Commedeme 8, 2015, entered intuet

Congressional Recordaily edition, and vol. 161no. 91 (June 9, 2015), p. H393iuring Housdloor debate orH.R.

2289 114" Cong., ' sess.at https://www.congress.gomec201506/09/CREG201506-09.pdf ( “ Nfinancial

companies that use centralized treasury units to manage their entetigasésk should not be penalized for adopting

this risk reducing structure, aktlR. 228% c knowl edges and would address this 1issue
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Analysis

Sectiom. RO 1a2s@ Bp%b y s ¢ H es eteomisnegl vy woul d expand the h
in which affiliates odgaowhihanbéeénhgposmirxi ¢ittes voa

107 Seeibid., p. H3937.

108 | etter from the National Association of Manufacturers, June 5, 2016&red into th€ongressional Recordlaily
edition, vol. 161n0. 91 (June 9, 2015), p. H3%uring Housdloor debate orH.R. 2289 114" Cong., ¥ sess.at
https://www.congress.gowec201506/09/CREG201506-09.pdf

109 Americans for Financial Reforrbgtter to Congresslune 3, 2015, dittp://ourfinancialsecurity.org01506/etter
to-congressafr-urgescongresgdo-keepour-marketssaferejecthr-2289/

110 etter from Dennis M. Kelleher, President and C&®etter Markets, Inc., to David Stawick, Secretary, CFTC,

“Re . Proposed Clearing Exemption for Swaps Between Certain
http://www.bettermarkets.cositesfiefaultfiles/documentsZFTCGCL-
%?20Proposed%20Clearing%20Exeption%20for%20Swaps%20Between%20Certain%20Affiliated%20ka08es

21-12.pdf

WMThe “London Whale” trading incident refers to roughly $6.
Morgan in 2012 throughtrads booked in its London office by a J.P. Morgan
Whale” due to the hefty size of his positions in credit de
reliability of U.S.t bafmklihgMorgad’ag orser vovaes sagthi vities, art
congressional hearings.

112 Better Markets, p. 5.
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exception. Under current st atwmsteorr ye Socmedpytuidodre t ha f f
affiliate, actifignancbehabfitofyfhendnans an agent
mi t i g aotmemetrhcei acl ri sk of t'HSepd¢ioan3O®d wohdd zKkbpi
anguage by allowing affiliates to engage 1in mor
Specifically, Seemafdnl 3@t cwoswlrdiegectetpett ¢ nd
only if the affiliate enters into the swap to hedge or mitigate the commercial risk of the
person or other affiliate of the person that is not a financial entity, provided that if the hedge
or mitigation of such commercial risk is addressed by emfenito a swap with a swap
dealer or major swap participant, an appropriate credit support measure or other mechanism
must be utilized*
Removing the requirement that the affiliate act
agent coulfdf ipleiramtie¢ ttcheacat i1in i1its own capacity as
the commercial risk of the nonfinancial entity.
As noted above, affiliatuesserofe xecred tu soenr si fc arhmeoyt au
s e c ubraisteyd s wa p ,d emaaljeorrsb asseM®uPrsiwayp participants, h e
commodity pool operators, or large bank holding
This portion of the sbtaantku theo ladpi pnegas wso mtpah mpideesv s n t MIS
hedgned sf, e caomndodi ty poPHfli oiptred owist h a nonfinancial
enuls er exceplt Ro nb2elcBdmt°Hiofaww.ver, barring further a
regubrs, this part of the statute would not appe
than $50 bi ltlhiddtrd inm ta sost chtesr , wiosre f al l into these ¢
usexcepgptriomnt he derivatives requirements.
Secnt i3a0plpar entnloy wesltdict wmbhlyrewhem fhesdabhfieki omnd
affiliate of the mnonfinanci aus efri renx coefpntelimodni ufistesre In
the affiliate enters 1incommhrcisavhpritok hefdgtthorpa
affiliate of the per §W.nR.t h232% 8% vy s & d td okkosfi sneoatn ¢ i a |
specify that suchanhradbsemiat ooganr zwt i bnn
Figure 4.Hypothetical Example of Swaps Trading
AFFILIATED swaps NON-FINANCIAL
FINANCIAL FIRM trading FIRM
swaps
trading
UNAFFILIATED
FINANCIAL FIRM
Source: CRS.

137 Y.S.C. §2(h)(7)(D).

1148301 ofH.R. 228%as a similar pvision for securitybased swaps, which fall under the jurisdiction of the SEC.

115 Again, using the endser exception means the entity would not be required to clear its swaps through a derivatives
clearinghouse nor trade the swaps on an exchange oreswaition facility, which is similar to an exchange.
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e h ot het )LddXUHslcuesntarraitoe si nt he i ssues: I f a non
or metals business, had an affiliate that
in s wapsf ftirlaidaitnegd wiatrhg ea nf iunnaansceiral f i r m an
on undé¢t hBegheenr3i@t?on appears in Sectioc
o so long as the f‘itmartheidagle aofrf imliitatgea ten g d
ifalt rd skerson or other affili®tthee of the p
ion on certain-Farfafnikl iwaotuel sd iamp pSeeacrt itoon p7 2eX
e large banks wivth mereadMEBs I He bi 1 11 on
commodit y—fprooorh wspiewrgpetrodrespteinam ,a¥dnlihte

1232 8MmafFtaedncial firms aid hndte wewapsdedlse ( 2,n
g e fcuonminso,d iotry p)o,o lh omweepreanganutlsldy not be prohi bit e
ng the exception, so long as the standard for
financial affiliate was met
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Whi Clompanies Are Fi ffhmMci)2]I28Bntities?

Sectiod. RO 6a2ad@ B ys ¢t HewoHwoludsyemod e f de fimamicomal of a

entitpytentially enabling a wi-deer rangeptoifor otmp at
clearing requiHreamekn tAcitn. tlise dDosdsde s sedcapovon tke
limited to “ascommaapfliE®amttiteg,term financial ent.i
H. R. .9ec8t91 o H. RO 6w202u8 9n tpioatlel y alolndbfaintken¢t attd ent it i
use t-heernadxception even whdeénnhbamtisadh gl oonng baeshal f
neit hehrasennat iptryudential regulator.

Section 306 would exclude forntownh ot hies dneofti nsiutpieornv iosf
prudential regulator, and is not™descandbeidsiam an
commer cial market participant, or enters 1into s W
derivatives odgbebal mi of gaodoe theheommercial 1ri sk

6As per the Commodity Exchange Act’s Prohibition on Affili
be referred to as anidsuerdthatwouldibe ah investmedtpdin, asdefined in sectidn 3 of

the Investment Company Act of 1940 (15 U.S.C-8)abut for paragraph (1) or (7) of subsection (c) afth Act [ 8]
(15US.C. 8803 (c) ) . ™

177 U.S.C. 82(h) (7) (A).
118The Commaodity Exchange Act (7 U.S.C. 82(h)(7)(C)yently reads as follows:
(C) Financial entity definition
(i) In general. For the purposes of this paragraph, t h
(I) a swap dealer;
() a securitybased swap dealer;
(Il1) a major swap participant;
(IV) a major securitybad swap participant;
(V) a commodity pool;
(VI) a private fund as defined in section 8Qfg) of title 15;
(VII) an employee benefit plan as defined in paragraphs (3) and (32) of section 1002 of title 29;

(VIIl) a person predominantly engaged in activitieat are in the business of banking, or in
activities that are financial in nature, as defined in section 1843(k) of title 12.

8306 ofH.R. 2289 however, does not include the lagthese itemsfem VIII, in its limitation on which entities are
excluded from the definition of a financial entity. This difference could effectively limit the application of subclause
VIII to a large extent, potentially permitting certain nonbankritial entities to no longer be considered financial
entities for the purposes of determining which entities may use thesen@éxception in their own right.
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aggregate, affiliates t h#d4%Seacrtei omo t3 0s60 wsouwpl edr vdiesfei d
commercial maafaaty pamwmtdivciepgnprocessor, merchant,
exept or agricultural commodity, or "he products
Under this language, entities that are not super
dealMSPss,hedge funds, large banks, or other enume
swaps to hedge the commreatci mbds adsmke ofi onehheby ad fp

regulator and are not among tVHdf ttyhpbesCommedttiyie
change Act ( Sactcioan ifichrdeddZi) 4 IC)dntities for the
alifyings€toregxhepeéendn. If these enmagses are n
e-usmd exceptiom amdtthedd movtn mdegth the affiliat
3 of -Fhanboddt , as 1t woulodH.bR. atnm®&n%de dt bey Sect
earing damd daenpgthiceaxpse, WwWhwedmh gpend itto esse t he s wap:
dge or mitigate commercial riskoetfti Dy hehe qual.i
TC in accordance with agency regulations.
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Sectiof. 2 BGedlddrfesses the question of what i1t mean:
Commodity Exchange Ac%t o ¢peraeidoonmi dniasnetiunsysfe¢dn gambgos vdel

acti Uhitsi epuestion 1s théevaonpefsefr telxéeceepmd minng o t
clearing requir e nfernatn kNeAicHh Bt ,2.2 828%leds Dndtd del et e
any of the eight prongs in Section 2(h)(7)(C) of
which entities are considered financial entities

I nstSealdhdds a requirement atdithectinng ofh 8eCETOnt
newule defipradomheaticd mf emgmgka/l 29 8bDgui rees .
thhatin 1its new rule, atnhetn@EE®& mnstdomohaonohyidaga
financial activities 1if the consolidated revenue
85 %tht stmatialy consolndatdiddth@ddBnwe requirement t h
the purpose of the new CFT€ranmbkagctabhsrasedue¢ ot h
mitigate commerci d&fr oms% htehhr8ebslh obled ecxacll cuudleadt i o n .

1198306 ofH.R. 2289
1204 R. 22898306.
1217 U.S.C. §2(h)(7)(C).
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(2) For the purposes of implementation of subsection (a)(2) for contracts of sale for future
delivery or options on the contracts or commodities, the Commission shall define what
constitues a bona fide hedging transaction or position as a transaction or position that

(A) (i) represents a substitute for transactions made or to be made or positions taken
or to be taken at a later time in a physical marketing channel;

(i) is economically ppropriate to the reduction of risks in the conduct and
management of a commercial enterprise;.aid

Among ot hedr Rc s 2$Behs t,taim¥h 32MBu1 d change (A) (i1ii) ab.
read:

(i) is economically appropriate to tmeductionor management of current or anticipated
risksin the conduct and management of a commercial enterprise;[antpbhasis added].

his change could potentially broaden the bona f
s well ,raisstkcsunddé nt oml, d ipotentialneye dadd oown It y atdee s
educe arlissioknsp Ilbyutt o mamhgzegald kpot dhti sally enable
ypes of trades to be permitted under this bona
r apdoctse nwoiualldl ynot count toward the roengipsotsriatiiomn r
ize.

I e N

122 gpecifically,H.R. 2289andS. 291 7Awould change portions of 3.S.C.86a(c)

123 A position limit which can be set either by the CFTC or by an exchange, refersnatimeum position sizén any

onefuture or option contract type the exchamgekes available to trader in all futures or options of one commodity

combinedthat may be held or controlled by oneperson one ent i ty. Specdative PoBitbn Gl os sary,
Limits,  http:#www.cftc.govConsumerProtectioBHucationCente@FTCGlossaryhdex.htm#S

229ee CFTC, “Large Tr a dttpd/wwveflc.govindustryDversighiarketSuneillance/t
LargeTraderReportingProgralnp.

125 | pid.

2%For a more detailed definition, s e dittpOlwivCiicgov/ossary, “Specu

ConsumerProtectioBHucationCente@FTCGlossaryhdex.htm#S
1217 U.S.C. ®a(c)2).
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gnwap business wildl mi grate, in the short ter m
risdictions that alraet oruyt trienfgornm ipdiatcica tsii vmd sl alru
vanced in doing”Thoe saes itnhdeu sUtnm wt eepdaveStt metitkpsa hta g , o
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s t CFTC Action

e CFTC issuendd®pnopbbdboddgueusapplicati-on of Title
ank. In it, the agency sUouWghtpetrs bchlea rpiufryp owls w
eting the refuvankmesushofisDoldd clearing requir
heromsu.e s§ubsequently, on December 21, 2012, th
tending the deadline for-bmedteirng walpls,t wdidequ.it

work with foreign regulatorsent¥fhaemr,atena more
y 1, 2013, the SEC proposed -bao rrsuel ccubraintdydi nt er pr

swapsswaps related to a—wkicahitlye SHEC€Chisagubhatesgui:
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oposed rule has been wweéel pppabobachr ¢toededsd nti ol

128 Testimony of CFTC Chairman Gary Gensler before the U.S. House Committee on Financial Servid&s, June
2012, atttp://www.cftc.govPressRoon8peechesTestimorypagensled 17.

129 Testimony of Samara Cohen, Goldman, Sachs & Co., in U.S. Congress, House Financial Semviciée €0
Subcommittee on Capital Markets and Government Sponsored Enterprises, December 12, 2012, p. 3, at
http://financialservices.house.gaploadelfileshhrg-112-bal6wstatescoher20121212.pdf

130 CFTC Proposed Interpretive Guidance and Policy Statement RegardingBordss Application of Certain Swaps
Provisionsof the Commodity Exchange Act, Féderal Registed5292 at http://www.cftc.goviicmgroupspublic/
@newsroondocumentdile/federalregister062912. pdf

Bl e e C TEFTC Approves Exemptive Order on Crddsrder Application of tB Swaps Provisions of Doeld
Frank,” press r el e httpdwwwbftc.govRressRoonizedsReleasgsb4r812. a t
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person than-adiidd tthhues GFRTQG r i eFtrianngk trheeq urieraecnhe notfs Dbon
s e c ubraisteyd swaps to fewer o¥erseas transactions o

The CFTC issued its final tgutihdea nscceo gdenSolfu ltyh e2 6t,e r2
persotnmhe general framework for determining which

MS P s , and which -Ww8pspenvohyiwkonware guaranteeced
subject to U?®On Negqeambemeh4s.2013, tkFe CFTC issu
aimed at deter mi ndergi wahteinveaso ragpepdiyr ddmeSnts to tra
an offshore affilW.aS.e @dfufti liina twehiwshed hld. Shh.onper s on
oexecute the swap.

The CFTC continues to issue ru-Feanhkidediasatclveaes:i
requiremehosde¢eo ctrodes. Ot her 1issues that have a
for U. S. and forei gn nroetghuedrart iowv st it e ¥ eclogan izreg baw
exchanges, and data repoguitWabeshdftorome porddagsp
multiple jurisdictions need onlyi Pbamas]l paopwdn tra
challesn,gianngonga ot her things, the European Union

equivalence determination to ¥.S. clearinghouses
H. R. o2m 8OBws sdSewra p s

Sectiom. R1 4a2s@3 B8p9% s s e d bbeya rtsh es oHweu ¥keiRmi 11a2r5i6h ¢ e s t o

1 1'"Con gt®¥Hs R. d2289% t hés eraerqluiierre nbeinltl t hat the CFTC
jointly idbogue Ho wa,d exis miHl. aRr. 1,yl 2thoe cwao wdeadntd abtiel 1

t hat, starting 18 months from its enactment, t he
foreign s Wamms tmbreketosnsi dered comparathles st o t hos e

B2pet er MSECcrgsdhorder rdlesan improvemenon CFTC proposals, say lawygrRisk MagazineMay 2,
2013, athttp://www.risk.netlisk-magazinalews2265545¢eccrossborderulesare-animprovemerton-cftc-
proposalssaylawyers

BBCFTC, “Interpretive Guidance and Policy Statement Regardi
Federal Registed5292, July 26, 2013.

BACFTC, “Division o fmediary OversightAdtisery: Applicability of Trransactibevel

Requirements to Activity 1in t h68, Navamber24d2083tah t es, ” CFTC St af f
http://www.cftc.goviilcmhgroupspublic/@Irlettergeneratiocumentdétter/1 3-69.pdf

B¥BFEor additional details, see CFTC, “Remarks of Chairman Ti

Derivatives Confer enc bttpwww.aftd.gowPjessRoomBpeachiesTestimatgfiamassad a t
25,

1361n the 113 Congress, legislation was passed by the HadsR. (1256 on June 12, 2013, by a roll call vote of 301

to 124, which would have mandated that the-bdtderBWapsand SEC i s
and securitybased swaps transactions involving U.S. personsethhor8 . per sons . ” The legislation,
enacted, likely would have superseded the proposed CFTC and SEC rules droesswaps. Instead, the CFTC

and SEC would have been required to jointly introduce a new proposed rule ehandesswaps. Indalition, H.R.

1256would have required the CFTC and SEC to allow-bio8. persons in compliance with the laws of any countries

with one of the nine largest swaps markets to be ekéomp U.S. regulatory requirements on swaps, unless the two

agencies issued a joint rule finding that the regulatory requirements of any of those nine countries or administrative

113

regions are not broadly equivalent to U.S. Swaps requirem

In House foor debate, opponents HR. 1256asserted that it would weaken the Ddetdnk requirements on swaps
by allowing foreign banks and overseas affiliates of large U.S. conglomtrassape these requirements and that it
would slow the pace of agency rulemakings and implementation of theadH derivatives reforms. Supporters
stated that it would subject U.S. and foreign businesses to harmonizesid($. requirements and avgiotentially
conflicting regulations between U.S. and overseas jurisdictions, thereby reducing the regulatory burden on U.S.
businesses.

137 As calculated by notional value during therb®nth period ending withl.R. 2289 s dat e oSee enact ment .
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§314(c)(2) oH.R. 2289 The notional value of a derivative is the norhioraface amount of the assets that are used to
calculate payments made on the derivative. This notional amount generally does not change hands, however.

1388314(c)(2) oH.R. 2289

1398314(c)(2)(B) oH.R. 2289

140 For instance,
According to data analyzed by SEC staff, a majority of transactions involving-siagle credit
default swaps on U.S. reference ges involve one or more counterparties located abroad. Based
on staff estimates, only 12 percent of global notional volume between 2008 and 2014 was between
two U.S-domiciled counterpartieI his compares to 48 percent entered into between one U.S
domicied counterparty and one foreiglomiciled counterparty, and 40 percent entered into
between two foreigiomiciled counterparties.

S E CSEC Proposes Cro®vorder SecurityBased Swap Rules Regarding Activity in the U.fress release, April
29, 2015, ahttp://www.sec.goviewspressreleas201577.html

1418314(f) ofH.R. 2289
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CFTC Malrje B ]f51 nal rule on residual interest

1428314(b)(4) oH.R. 2289

““There is even a provision in this bill that absurdly dir
swap trader when determining whether the derivative was conductedtmsidaited States for purposes of applying

U.S. law.” Rep. Maxine WatHRr2289 CodgressiomakReddraaily editiofi,vob. or debat e o
161, no. 91 (June 2015), p. H3940114" Cong., ¥ sess.at https://www.congress.gowec201506/09/CREG2015

06-09.pdft

YCFTC, “Division of Swap De al e:Applicabiity df fransactiorkedel ary Over si gh
Requirements to Activity 1in t h68, Navamber4d2083taht es, ” CFTC St af
http://www.cftc.goviicm/groupspublic/@Irlettergeneratiocumentdétter/1 3-69.pdf

145 3see, for example, Letter from Securities Industry and Financial Markets Association (SIFMA), Futures Industry
Association (FIA), and Financial Services Roundtable (FSR), to Melissad@nirSecretary of the Commission,

C F T (CComnfent Letter on the Application of Commission Regulations to Swaps Betwedd.So8wap Dealers

and NonU.S. Counterparties Involving Personnel or Agents of the & Swap Dealers Located in the United
States’ March 10, 2014, dtttp://www.sifma.orgiommentletters20145ifma;fia-andfsr-submitcommentgo-the-
cftc-onregulationof-swapsbetweernonus-swapdealersandnonus-counterparties/This letter argued, among other

t hi n g s elocativraof personriel involved in a swap transaction does not alterkipesisdby the swap
transaction.?”

YWCFTC, “Division of Swap Dealer and Inter meedel ary Overs
Requirements to Activity 1in t k68, Navamber24d2083t ates, ” CFTC St

147 See, for example, Letter from SIFMA, FIA, and FSR, to Melissa D. Jurgens, Secretary of the Commission, CFTC,
“Comment Letter on the Application of Commission Regulations to Swaps Betwedd.So8wap Dealers and Non

U.S. Counterparties Involving Persohoe Agents of the NoitJ.S. Swap Dealers Located in the United Statelarch

10, 2014, ahttp://www.sifma.orgfommentletters20145ifmafia-andfsr-submitcommentgo-the-cftc-on-regulation
of-swapsbetweernonusswapdealersandnonus-counterparties/

MWCFTC, “Residual Interest Dehaadnltisne Ffi oreddral Regidtedb507, Bodmmi s s i o n
March 24, 2015.

149 Substantially similar provisions regarding residual interest appediOiha H.R. 2289 S. 1560and 8.040of S.
2917.
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